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statutory license and, for the avoid-
ance of doubt, webcasting, audio serv-
ices bundled with television program-
ming, interactive services, and trans-
missions to business establishments.

Licensee is a person that has obtained
a statutory license under 17 U.S.C. 114,
and the implementing regulations, to
make transmissions over a preexisting
satellite digital audio radio service,
and has obtained a statutory license
under 17 U.S.C. 112(e), and the imple-
menting regulations, to make Ephem-
eral Recordings for use in facilitating
such transmissions.

Performers means the independent ad-
ministrators identified in 17 U.S.C.
114(g)(2)(B) and (C), and the parties
identified in 17 U.S.C. 114(g2)(2)(D).

Qualified Auditor is a Certified Public
Accountant.

Residential means, with respect to a
service, a service that may be licensed
under the provisions of 17 TU.S.C.
114(d)(2)(B); and, with respect to sub-
scribers, subscribers to such a service.

SDARS means the preexisting sat-
ellite digital audio radio services as de-
fined in 17 U.S.C. 114(j)(10).

Term means the period commencing
January 1, 2007, and continuing
through December 31, 2012.

§382.12 Royalty fees for the public
performance of sound recordings
and the making of ephemeral re-
cordings.

(a) In general. The monthly royalty
fee to be paid by a Licensee for the
public performance of sound recordings
pursuant to 17 U.S.C. 114(d)(2) and the
making of any number of ephemeral
phonorecords to facilitate such per-
formances pursuant to 17 U.S.C. 112(e)
shall be the percentage of monthly
Gross Revenues resulting from Resi-
dential services in the United States as
follows: for 2007 and 2008, 6.0%; for 2009,
6.5%; for 2010, 7.0%; for 2011, 7.5%; and
for 2012, 8.0%.

(b) Ephemeral recordings. The royalty
payable under 17 U.S.C. 112(e) for the
making of phonorecords used by the Li-
censee solely to facilitate trans-
missions during the Term for which it
pays royalties as and when provided in
this subpart shall be included within,

§382.13

and constitute 5% of, such royalty pay-
ments.

[75 FR 5513, Feb. 3, 2010]

§382.13 Terms for making payment of
royalty fees and statements of ac-
count.

(a) Payment to the Collective. A Li-
censee shall make the royalty pay-
ments due under §382.12 to the Collec-
tive.

(b) Designation of the Collective. (1)
Until such time as a new designation is
made, SoundExchange, Inc., is des-
ignated as the Collective to receive
statements of account and royalty pay-
ments from Licensees due under §382.12
and to distribute such royalty pay-
ments to each Copyright Owner and
Performer, or their designated agents,
entitled to receive royalties under 17
U.S.C. 112(e) or 114.

(2) If SoundExchange, Inc. should dis-
solve or cease to be governed by a
board consisting of equal numbers of
representatives of Copyright Owners
and Performers, then it shall be re-
placed by a successor Collective upon
the fulfillment of the requirements set
forth in paragraph (b)(2)(i) of this sec-
tion.

(i) By a majority vote of the nine
Copyright Owner representatives and
the nine Performer representatives on
the SoundExchange board as of the last
day preceding the condition precedent
in paragraph (b)(2) of this section, such
representatives shall file a petition
with the Copyright Royalty Judges
designating a successor to collect and
distribute royalty payments to Copy-
right Owners and Performers entitled
to receive royalties under 17 U.S.C.
112(e) or 114 that have themselves au-
thorized the Collective.

(ii) The Copyright Royalty Judges
shall publish in the FEDERAL REGISTER
within 30 days of receipt of a petition
filed under paragraph (b)(2)(i) of this
section an order designating the Col-
lective named in such petition.

(c) Monthly payments. A Licensee
shall make any payments due under
§382.12 on a monthly basis on or before
the 456th day after the end of each
month for that month, except that
payments due under §382.12 for the pe-
riod beginning January 1, 2007, through
the last day of the month in which the
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